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WILTSHIRE COUNCIL AGENDA ITEM NO. 
 
WESTERN AREA PLANNING COMMITTEE 
 
15 NOVEMBER 2017 
 

 
 

WILDLIFE AND COUNTRYSIDE ACT 1981 
 

THE WILTSHIRE COUNCIL PARISH OF BRATTON PATH NO. 42  
AND THE PARISH OF EDINGTON PATH NO. 36 DEFINTIVE MAP AND 

STATEMENT MODIFICATION ORDER 2017 

 
 
Purpose of Report 
 
1.  To:  
 

(i)  Consider three objections to The Wiltshire Council Parish of Bratton Path 
No. 42 and the Parish of Edington Path No. 36 Definitive Map and 
Statement Modification Order 2017 made under Section 53 of the Wildlife 
and Countryside Act 1981.  

 
(ii) Recommend that the Order be forwarded to the Secretary of State for 

Environment, Food and Rural Affairs with a recommendation from 
Wiltshire Council that the Order be confirmed without modification. 

 
Relevance to the Council’s Business Plan 
 
2. Working with the local community to provide a rights of way network which is fit 

for purpose, making Wiltshire an even better place to live, work and visit. 
 
Background 
 

3. On 3 October 2016 Wiltshire Council received an application from a resident of 
Bratton, for an Order to record a public footpath over land at Luccombe Mill, 
Bratton.  The claimed footpath forms a semi-circular route commencing on Imber 
Road opposite No. 3 Imber Road, leading east through land that is part of 
Luccombe Mill, crossing over a water course and along a raised path over old 
watercress beds before reaching land owned by Wessex Water. The path then 
turns in a southerly direction and follows a track through the valley which loops 
back onto Imber Road (please see claimed route at page 2 of Decision Report at 
Appendix 1). The path is approximately 620 metres in length.   

  
4. The application adduced evidence from 81 people who completed User 

 Evidence Forms (UEFs) detailing their use on foot of the application route in part 
or in full for varying lengths of time dating from 1939 to 2016. 
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5. For public rights to have been acquired under statute law (see Appendix 1 
 paragraph 9.7 – Highways Act 1980 Section 31) it is necessary for the use 
 to have been uninterrupted for a period of at least 20 years in a manner that is 
 ‘as of right’, that is, without force, without secrecy and  without permission.  This 
would give rise to a ‘presumption of dedication’. 

 
6. A presumption of dedication may be defeated in a number of ways, including the 

 erection and maintenance of signage indicating that there is no intention to 
 dedicate public rights, effective challenges to use, the closure of the claimed 
 route (for example a closure for one day every year may be effective), the 
 granting of permission or by depositing a number of documents with the council 
 as prescribed by Section 31(5) and (6) of the Highways Act 1980 (see 
Appendix 1 paragraph 9.7). 

 
7. Wiltshire Council has a duty to consider all relevant available evidence and 

 officers conducted an initial consultation on the application dated 13 October 
2016 with an end date of 25 November 2016.  

 
8. All of the evidence and responses were duly considered in the council’s Decision 

Report appended here at Appendix 1 (Section 8).  Applying the legal test 
contained within Section 53(3)(c)(i) of the Wildlife and Countryside Act 1981 (see 
Appendix 1 paragraph 9.1), the application formed a reasonable allegation that 
a public right subsisted. An Order was made to record the path as a footpath in 
the definitive map and statement. 

 
9. The Order was duly advertised and attracted three objections.  A copy of the 

Order is appended here at Appendix 2.  
 
10. Where objections are received to an Order Wiltshire Council may not confirm or 

abandon the Order and must forward it to the Secretary of State for Environment, 
Food and Rural Affairs (SoSEFRA) for determination. However, it must first 
consider the representations and objections to the Order and make a 
recommendation to SoSEFRA regarding the determination of the Order. 

 
11. It is important that only the evidence adduced or discovered is considered and it 

 is noted that matters relating to desirability, the environment, need, privacy 
concerns or health and safety are irrelevant for the application of Section 53 of 
the Wildlife and Countryside Act 1981. 

 
Main Considerations for the Council 
 

12.  Section 53(2) of the Wildlife and Countryside Act 1981 places a duty upon the 
Surveying Authority to keep the definitive map and statement of public rights of 
way under continuous review.  

 
13.  The Order is made under Section 53(3)(c) of the Wildlife and Countryside Act 

1981, based on: 
 
“the discovery by the authority of evidence which (when considered with all other 
relevant evidence available to them) shows- 
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(i) that a right of way which is not shown in the definitive map and statement 
subsists or is reasonably alleged to subsist over land in the area to which the 
map relates, being a right of way such that the land over which the right subsists 
is a public path, a restricted byway or subject to section 54A, a byway open to all 
traffic.” 

 
14. Under Section 31(1) of the Highways Act 1980 “where a way over any land, 

other than a way of such character that use of it by the public could not give rise 
at common law to any presumption of dedication, has actually been enjoyed by 
the public as of right without interruption for a full period of 20 years, the way is 
to be deemed to have been dedicated as a highway unless there is sufficient 
evidence that there was no intention during that period to dedicate it.” 

 
15.  Evidence is the key and therefore objections to the making of the Order must, to 

be valid, challenge the evidence available to the Surveying Authority. The 
Authority is not able to take into account other considerations, such as the 
suitability of the way for use by the public, the proximity of any other paths or 
facilities, environmental impacts and any need or desire for the claimed route. 

 
16. Objections: 
 

(1)  Mr Henry Pelly  
(2)  Mrs Charlotte King (nee Seymour) 
(3)  Ms Sarah Seymour 

   
            These objections can be seen in full at Appendix 3. 
 
 Comments on the objections 
 
17. Mr Henry Pelly 

 
Mr Pelly in his objection states [Appendix 3(iii)]  
 
“the route was not actually used throughout the 20 year period so as to 
bring home to the landowners that a right was being asserted against 
them”.  From the evidence provided by the 81 UEFs it seems highly unlikely that 
any owner of the land would not have been aware of use of the path given the 
frequency of use that has been claimed. Mr Pelly’s objection alludes to use of the 
route, it is only the nature of the use that is contended in all other 
correspondence received. 
 
“Use of the order route was not, throughout the period, “without 
interruption” as required by Section 31(1).”  The evidence provided to the 
council does not demonstrate any break in usage during the relevant 20 year 
period of 1996-2016. One of the 81 UEFs states a nesting swan stopped them 
from using the path 15 years ago, and two users have documented signs asking 
people not to use the path during bird nesting season. These instances do not 
demonstrate a break in use of the path. These signs do not suggest there is no 
public right of way. 
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“the evidence demonstrates that relevant landowners have at various 
times taken steps effective to confer permission to use the Order Route” 
As part of the initial consultation statements from the Seymour Family (the 
previous owners of Luccombe Mill) Gladys Drewtt (former parish councillor) and 
Tim Goode (gardener for Luccombe Mill since 2010) were submitted (see 
Appendix A) in which it is claimed notices were erected at various times to 
inform the public the route was private and not a public right of way. This is in 
direct conflict with the evidence supplied in the UEFs, in which only one user 
states they saw any sign stating the route was private or not a public right of 
way, 80 users make no reference to signs of this nature on the path – (see 
decision report Section 14, Appendix 1).  No incontrovertible evidence has been 
produced by the landowners to demonstrate that notices were in place and 
viewed by the relevant audience. 
 
“there is evidence that use of the Order Route over the land was, at various 
times, contentious or by force and so not as of right for that reason”.  
Again there is a conflict of evidence between the users of the path and the 
previous landowners and objectors to the application with none of the 81 users 
stating they climbed or saw a barrier and three statements from objectors on 
behalf of Mr Pelly saying there was either a metal barrier or wooden fence 
erected across the way (see Appendix A).  There is no incontrovertible evidence 
on this point and so it is appropriate that the Order was made (see paragraph 
15.2 of the decision report, Appendix 1). 
 

18. Objection from Charlotte King (nee Seymour) [Appendix 3(i)] 
 
 Ms King’s objection in letter form objects to the made Order on the basis that the 

route was used when in the ownership of her father by his permission when far 
fewer people used it and that use increased as the village grew larger. “He did 
this because in those days the village was much smaller and it was a case of 
everyone knowing everyone else. The village has vastly increased in population 
over the years and the damage caused by walkers has also increased”.  This 
objection appears to be in conflict with Mr Pelly’s objection point discussed 
earlier in this report “the route was not actually used throughout the 20 year 
period so as to bring home to the landowners that a right was being asserted 
against them”.  As Ms King states, her father who owned the property appeared 
to be fully aware the path was in use and in fact it was increasing over the years 
(this point is supported by the chart of use of the path which can be seen at 
Section 12.2 of the decision report at Appendix 1).  Further points raised in 
Ms King’s objection are that use of the path led to crime such as her father’s 
chainsaw being stolen, bikes damaged the path, a dog off the lead killed the 
family cat, trespass occurred, the privacy of the house would be impeded and 
other routes can be used.  All of these points cannot be considered as part of 
this application as they are not relevant to the legislation set out in Section 31 of 
the 1980 Highways Act which applies to this case. 

 
19.     Objection from Sarah Seymour [Appendix 3(ii)] 
 

Sarah Seymour in objection claims that the path goes through the garden of 
Luccombe Mill and use was by permission of her father and grandfather (the 
previous owners) and that the pond which people have stated is important to 
them could be accessed via land owned by the Water Board, which has not 

Page 26Page 26



CM09838/F  5 
 

objected to the Order.  She also states there are many other footpaths in Bratton 
for people to enjoy. The issue of privacy cannot be considered in this case; 
neither can the availability of other routes in close proximity. The issue of 
permission is a key argument which again is disputed by either side. Of the 81 
UEFs submitted, 10 users state they had permission to use the path from Mr or 
Mrs Seymour (the previous owners) dating back to permission granted to one 
user in 1971. Nine other users claim it was widely known that the Seymours 
were happy for people to use the path and Mrs Seymour would see people using 
the path and wave - but no direct permission had been granted to them. 
Therefore, 71 users said no permission was granted to them. The objectors to 
the case, including the previous and current landowners and gardener, have 
stated use of the path was by permission only. The issue of permission is 
discussed at paragraph 15.4 - 15.6 of the decision report, Appendix 1.  
 

20.      It should be noted other objections were received to the application that were not 
received in time to be considered by the Decision Report and were received 
before the Order was made and so were not considered valid objections to the 
Order. These can be seen at Appendix 4. Two late submissions were also 
received in support of the order; these can be seen at Appendix 5. The content 
of these statements are available for consideration by the committee but do not 
change the officers’ proposal. 

 
21.     The council cannot take into account the number of objections but must consider 

the evidence contained within those objections against the evidence contained 
within the representations of support and the evidence already before the 
council, as outlined within the Decision Report attached at Appendix 1. There 
will inevitably be points of conflict within the evidence of objectors and that of the 
supporters.  For this reason, the Order has been made on a reasonable 
allegation that a right of way for the public on foot subsists, which is a lower test 
than the balance of probabilities (see Appendix 1- paragraph 28.2).  Where 
there is no incontrovertible evidence against this, it is in the public interest for a 
local authority to support the Order. 

 
22.     The case of R v Secretary of State for the Environment, ex p.Bagshaw and 

Norton, Queen’s Bench Division (Owen J.): April 28, 1994, deals with the 
applications of both Mrs Norton and Mr Bagshaw, who had applied to their 
respective county councils for Orders to add public rights of way to the definitive 
map and statements, based upon witness evidence of at least 20 years 
uninterrupted public user and where the councils determined not to make 
Orders. On appeal, in both cases, the Secretary of State considered that the 
councils should not be directed to make the Orders.  At judicial review, Owen J 
allowed both applications; quashed the Secretary of State’s decisions and held 
that: 

 

“(1) under Section 53(3)(c)(i) of the Wildlife and Countryside Act 1981, the tests 

which the county council and the then Secretary of State needed to apply were 

whether the evidence produced by the claimant, together will all the other 

evidence available, showed that either (a) a right of way subsisted or (b) that it 

was reasonable to allege that a right of way subsisted. On test (a) it would be 

necessary to show that the right of way did subsist on the balance of 

probabilities. On test (b) it would be necessary to show that a reasonable 
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person, having considered all the relevant evidence available, could reasonably 

allege a right of way to subsist. Neither the claimant nor the court were to be the 

judge of that and the decision of the Secretary of State was final if he had asked 

himself the right question, subject to an allegation of Wednesbury 

unreasonableness. The evidence necessary to establish that a right of way is 

reasonably alleged to subsist is less than that needed to show that a right of way 

does subsist. The Secretary of State had erred in law in both cases as he could 

not show that test (b) had been satisfied.” 

 

23.  Owen J also held that: 

 

“(2) In a case where the evidence from witnesses as to user is conflicting, if the 

right would be shown to exist by reasonably accepting one side and reasonably 

rejecting the other on paper, it would be reasonable to allege that such a right 

subsisted. The reasonableness of that rejection may be confirmed or destroyed 

by seeing the witnesses at the inquiry.” 

 

24.  It is notable in the Norton case that, the Secretary of State “…notes that the user 

evidence submitted in support of a presumption of dedication is limited to four 

persons claiming 20 years of vehicular use as of right; he must weigh this 

against the statements from the landowner, supported by 115 signed forms and 

the Layham and Polstead Parish Councils, indicating the use of the route has 

been on a permissive basis and that active steps to prevent a presumption of 

dedication arising have been taken…”.  In both the Norton and Bagshaw cases 

Owen J concluded that:  

 

“If, however, as probably was so in each of these cases, there were to be 

conflicting evidence which could only be tested or evaluated by cross-

examination, an order would seem likely to be appropriate.” 

 

25.  Even in a case with only limited supporting evidence and a large number of 

objections, Owen J held that an Order would seem appropriate. When this case 

law is applied to the Bratton case, where there are 81 completed UEFs, it 

suggests that the making of a definitive map modification order is appropriate. 

 

26.  In such a case concerning the balancing test to be applied to the evidence, the 

authority is correct in making the Order on the grounds that it is reasonable to 

allege that a right of way for the public on foot subsists.  Where the objectors 

have not submitted incontrovertible evidence to defeat that reasonable 

allegation, the committee should recommend to the Secretary of State that the 

Order be confirmed without modification. The only way to properly determine the 

Order is to see the witnesses at a public inquiry where they may give evidence in 

chief and their evidence may be tested through the process of cross-examination 

to establish whether, on the balance of probabilities, the public right has been 

acquired. 
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Overview and Scrutiny Engagement 

 

27.     Overview and Scrutiny Engagement is not required in this case. The council must 

follow the statutory process which is set out under Section 53 of the Wildlife and 

Countryside Act 1981. 

  
Safeguarding Considerations 
 
28.   Considerations relating to safeguarding anyone affected by the making of the 

Order under Section 53(2) of the Wildlife and Countryside Act 1981 are not 
considerations permitted within the Act.  Any such Order must be made and 
confirmed based on the relevant evidence alone. 

 
Public Health Implications 
 
29. Any public health implications arising from the making of an Order under 

Section 53(2) of the Wildlife and Countryside Act 1981 are not considerations 
permitted within the Act.  Any such Order must be made and confirmed based on 
the relevant evidence alone. 

 
Corporate Procurement Implications 
 
30. In the event this Order is forwarded to the Secretary of State there are a number 
 of opportunities for expenditure that may occur and these are covered in 
 paragraphs 34 to 36 of this report. 
 
Environmental and Climate Change Impact of the Proposal 
 
31. Any environmental or climate change considerations arising from the making of 

an Order under Section 53(2) of the Wildlife and Countryside Act 1981 are not 
considerations permitted within the Act. Any such Order must be made and 
confirmed based on the relevant evidence alone. 

 
Equalities Impact of the Proposal 
 
32.  Matters relating to the equalities impact of the proposal are not relevant 

considerations in Section 53 of the Wildlife and Countryside Act 1981. 
 
Risk Assessment 
 
33.  Wiltshire Council has a duty to keep the definitive map and statement of public 

rights of way under continuous review and therefore there is no risk associated 
with the council pursuing this duty correctly. Evidence has been brought to the 
council’s attention that there is an error in the definitive map and statement of 
public rights of way which ought to be investigated and it would be unreasonable 
for the council not to seek to address this fact. If the council fails to pursue its 
duty it is liable to complaints being submitted through the council’s complaints 
procedure, potentially leading to complaints to the Ombudsman. Ultimately, a 
request for judicial review could be made with significant costs against the 
council where it is found to have acted unlawfully. 
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Financial Implications 
 
34. The making and determination of Orders under the Wildlife and Countryside Act 

1981 is a statutory duty for Wiltshire Council for which financial provision has 
been made.  

 
35.  Where there are outstanding objections to the making of the Order it must be 

determined by the Secretary of State. The outcome of the Order will then be 
determined by written representations, local hearing or local public inquiry, all of 
which have a financial implication for the council. If the case is determined by 
written representations the cost to the council is £200 to £300; however, where a 
local hearing is held the costs to the council are estimated at £300 to £500.  A 
one day public inquiry could cost between £1,500 and £3,000 if Wiltshire Council 
continues to support the making of the Order (i.e. where legal representation is 
required by the council) and around £300 to £500 where Wiltshire Council no 
longer supports the making of the Order (i.e. where no legal representation is 
required by the council and the case is presented by the applicant). 

 
36. Where the Council objects to the Order, the Order must still be forwarded to the 

Secretary of State for determination.  As in the case of a supported Order, the 
possible processes and costs range from £200 to £3,000 as detailed at 
paragraph 35 above.  

 
Legal Implications 
 
37. Where the council does not support the Order, clear reasons for this must be 

given and must relate to the evidence available.  The applicant may seek judicial 
review of the council’s decision if he sees it as incorrect or unjust by them. The 
cost for this may be up to £50,000.  

 
Options Considered 
 
38.   Members should now consider the objections received and the evidence as a 

whole in order to determine whether or not we continue to support the making of 
the Order. The making of the Order has been objected to, therefore the Order 
must now be submitted to the Secretary of State for determination and members 
of the committee may determine the recommendation (which should be based 
upon the evidence) to be attached to the Order when it is forwarded to the 
Secretary of State as follow: 

 
(i)  The Order be confirmed without modification 

   
(ii)  The Order be confirmed with modification                            
 
(iii) The Order should not be confirmed 

 
Reason for Proposal 
 

39. Unless the objections and representations are withdrawn the Order must be 
 forwarded to the Secretary of State for Environment Food and Rural Affairs for 
 determination.   
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40. It is considered that nothing in the objectors’ submissions demonstrates 
sufficiently that there was no intention to dedicate a public right of way and that 
no-one communicated any lack of intention to the relevant audience. This is 
demonstrated by the evidence that a considerable number of users of the path 
were unaware of a declared non-intention. Neither did they satisfy any statutory 
process of demonstrating a negative intention to dedicate the land, i.e. a valid 
deposit, plan, statement and subsequent statutory declaration under Section 
31(6) of the Highways Act 1980, or a notice under Section 31(5) informing the 
relevant authority such notices have been torn down (see Section 16.2 through 
16.5 on pages 32-33 of the Decision Report, Appendix 1). 

 
41. The testimony of users of the path has been questioned by the objectors who 

 claim that use has been by permission, signs were erected on the path declaring 
the way as private and that barriers were erected across the route. Where this 
evidence is conflicted it may be tested, along with all other evidence at a public 
inquiry.  In R v Secretary of State for the Environment ex p. Bagshaw and Norton 
[1994] 68 P&CR 402 Owen J “In a case where the evidence of witnesses as to 
user is conflicting, if the right would be shown to exist by reasonably accepting 
one side and reasonably rejecting the other on paper, it would be reasonable to 
allege that such a right subsisted.  The reasonableness of that rejection may be 
confirmed or destroyed by seeing the witnesses at the inquiry.” 

 
42. In making this Order the council considered that a reasonable allegation as to 

the acquisition of public rights over the Order Route had been made.  It is 
considered that no further evidence has been adduced that shows that, on the 
balance of probabilities, a public right was not acquired The testing of witnesses 
will be key to the final decision in this case but the council’s duty remains with 
supporting the Order based on the evidence it has before it. 

 
Proposal 
 

43. That “The Wiltshire Council Parish of Bratton Path No. 42 and the Parish of 
Edington Path No. 36 Definitive Map and Statement Modification Order 2017” is 
forwarded to the Secretary of State for Environment, Food and Rural Affairs with 
the recommendation that it is confirmed as made. 

 
 
 
 
 
Tracy Carter 
Associate Director – Waste and Environment 
 
Report Author: 
Craig Harlow 
Acting Rights of Way Officer – Definitive Map 
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The following unpublished documents have been relied on in the preparation of 
this Report: 
 
 User Evidence Forms 
           

(The above-mentioned documents are available to be viewed at the offices of Rights of 
Way and Countryside, Wiltshire Council, Unit 9, Ascot Court, Trowbridge.) 

 
Appendices: 
 
 Appendix 1 - Decision Report 
   Appendix A to Decision Report – consultation response statements 
   Appendix B supporting evidence 
 Appendix 2 - “The Wiltshire Council Parish of Bratton Path No. 42 and the Parish  
                                of Edington Path No. 36 Definitive Map and Statement Modification 
                                Order 2017”                  
 Appendix 3 - Objections to the Order 
           Appendix 4 - Other objections 
           Appendix 5 – Late submissions in support of the Order 
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APPLICATION TO ADD A FOOTPATH TO THE DEFINITIVE MAP AND STATEMENT OF PUBLIC RIGHTS OF WAY – IMBER ROAD BRATTON 

 

DECISION REPORT 

WILDLIFE AND COUNTRYSIDE ACT 1981 – SECTION 53 

APPLICATION TO ADD A FOOTPATH TO THE DEFINITIVE MAP AND STATEMENT OF 

PUBLIC RIGHTS OF WAY – IMBER ROAD BRATTON 

 

 

1. Purpose of Report 

 

1.1.  To determine an application, made under Section 53 of the Wildlife and Countryside Act 

1981, to add a footpath to the definitive map and statement of public rights of way, in the 

Parish of Bratton, leading from Imber Road through the grounds of Luccombe Mill in a 

generally easterly direction before turning in a southerly direction through Wessex Water 

owned land and reconnecting to Imber Road, Bratton. 

 

2.  Relevance to Council’s Business Plan 

  

2.1. Working with the local community to provide a rights of way network fit for purpose, making 

Wiltshire an even better place to live, work and visit. 

 

3.      Location Plan 

       

 

Appendix 1

Page 33Page 33



2 
DECISION REPORT 

WILDLIFE AND COUNTRYSIDE ACT 1981 – SECTION 53 

APPLICATION TO ADD A FOOTPATH TO THE DEFINITIVE MAP AND STATEMENT OF PUBLIC RIGHTS OF WAY – IMBER ROAD BRATTON 

 

 

3.1    2014 Aerial Photo of area                               

 

 

4.      Claimed Footpath Route 
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4.1. The application is made under Section 53 of the Wildlife and Countryside Act 1981, to add a 

footpath to the definitive map and statement of public rights of way in the parish of Bratton, 

leading from point A, on Imber Road, opposite number 3 Imber Road, in a generally easterly 

direction then turning south and then west to its junction with Imber Road, at point B. 

 

5.       Photographs 

Photos taken on 12th May 2017 of the claimed route. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Page 35Page 35



4 
DECISION REPORT 

WILDLIFE AND COUNTRYSIDE ACT 1981 – SECTION 53 

APPLICATION TO ADD A FOOTPATH TO THE DEFINITIVE MAP AND STATEMENT OF PUBLIC RIGHTS OF WAY – IMBER ROAD BRATTON 
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WILDLIFE AND COUNTRYSIDE ACT 1981 – SECTION 53 

APPLICATION TO ADD A FOOTPATH TO THE DEFINITIVE MAP AND STATEMENT OF PUBLIC RIGHTS OF WAY – IMBER ROAD BRATTON 

 

6.      Registered Landowners 

 

6.1.    The two owners of the land affected by the application are : 

Mr Henry Pelly of Luccombe Mil, Imber Road  Bratton , Wiltshire, BA13 4SH 

Wessex Water, Claverton Down Road, Claverton Down, Bath, BA2 7WW    

6.2.   The applicant, Mr Phillip Workman has served formal notice on the landowner Mr Henry Pelly 

using the “Form of Notice of Application for Modification Order as set out in regulation 8(3) 

Schedule 7 of the Wildlife and Countryside ( Definitive Maps and Statements) Regulations 

1993 SI 1993 No 12. Wessex Water did not have formal notice served to them by the 

applicant but have since been consulted in the initial consultation period.                                                  

 

7.      Background 

 

7.1.    Wiltshire Council are in receipt of an application made under Section 53 of the Wildlife and 

Countryside Act 1981, to add a footpath to the definitive map and statement of public rights 

of way, in the parish of Bratton, running from Imber Road through the grounds of Luccombe 

Mill and land owned by Wessex Water before looping back onto Imber Road. The application 

is dated 3rd October 2016 and is made by Phillip Workman of 58 Manor Fields, Bratton, 

Westbury, Wiltshire , BA13 4ST on the grounds that public footpath rights can be reasonably 

alleged to subsist or subsist over the land, on the balance of probabilities, based on user 

evidence and should be recorded within the definitive map and statement of public rights of 

way. 

7.2.   The application forms comply with the regulations set out in regulation 8(3) Schedule 7 of the 

Wildlife and Countryside ( Definitive Maps and Statements) Regulations 1993 SI 1993 No 12 

and are accompanied by a plan drawn at a  scale of 1:5000 highlighting the claimed route, 

56 completed witness evidence forms and supporting evidence. A further 25 witness forms 

were received within a few weeks of the application, taking the total of witness forms to 81. 

 

   7.3.  The claimed route is located in the parish of Bratton, which lies to the east of Westbury and 

south west of Devizes with the B3098 passing through the village. The claimed route forms a 

semi circular route on Imber Road, Bratton. Starting on Imber Road opposite 3 Imber Road 

the route runs east through land owned by Luccombe Mill, crossing over a water course and 

along a raised path over old watercress beds before reaching land owned by Wessex Water. 
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The path then turns in a southerly direction and follows a track up the valley which loops 

back onto Imber Road. The path is approximately 620 metres in length in total.   

 

  

8.     Initial Consultation 

           

            Wiltshire Council undertook an initial consultation regarding the proposal on 13th October 

2016. User groups (including The Ramblers), Bratton Parish Council, landowners, the 

Council member for area, neighbouring properties and all interested parties were consulted 

as part of this process.  The following replies were received.  

 

8.1.    Bratton Parish Council replied by letter, the contents of which were as follows: 

“Dear Craig With regard to the above DMMO I would like to confirm that Bratton Parish   

Council support the application due to the significant number of witness statements made by 

local residents and the strength of feeling about this issue in the village.” 

“Your faithfully Amanda Callard Chair, Bratton Parish Council” 

  

8.2.    Wendy Brook replied by email : 

“I would like to add my name to support the efforts of local residents to secure the pubic right 

of way for the Watercress walk. 

My involvement with the walk goes back to the 1980s when my sister lived in the village. I 

live in Trowbridge. We often took our children there for its magic and peace. She has since 

died and I return with my grandchildren to recapture those days and to remember her. 

The natural world has always meant a lot to both of us. The area is a valuable habitat with 

beautiful flora and fauna and was probably an ancient site for religious waterside ceremonies 

and should be viewed as a conservation site. We have seen long eared owls roosting in the 

hedges on the roadside which flanks the site.  

The new owners may not have an interest in this. Their privacy is still intact, as we have 

never observed anyone across the lake EVER and the walk does not intrude on this.  

Local walkers have been accessing the walk for well over the required 20 years and as a 

warden hope you will see the relevance to their enjoyment of this peaceful and calm place. 

We have few of these left in our environment. 

The RSPB may well be interested in the habitat for rare birds, and so would endorse its 

protection.  

Please can you contact me with an update of the current application and I would be happy to 
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meet with you or others who are appealing.  

Yours sincerely 

Wendy Brook” 

   

8.3.    Trevor Cherrett replied by email: 

“Dear Mr Harlow 

I am writing to submit my strong support for  an application for an Order to add a footpath to 

the definitive map and statement at Luccombe Mill, Bratton. Unfortunately I was away in 

September and missed the opportunity to submit a formal statement. 

I have enjoyed the regular use  (on average once a month ) of this path for over 16 years, 

 benefitting like others in the area  from  the quiet enjoyment of a  beautiful and secluded 

woodland and stream. It is well away from the main property residence, Luccombe Mill,  and 

 enjoyed the tacit support of the previous  property owner for local people to enjoy. There 

have never been any signs or indications that the path is private or not a public right of way. 

Preventing access to the path from the road (points A and B on the Application map ) would 

destroy a much valued amenity for the village and represent a huge loss to the local 

community. I hope very much that the application to make this  a public  footpath is 

successful. 

Please let me know if you need further information – my contact points are below. 

Thank you Yours sincerely Trevor Cherrett” 

 

8.4.   Jason Oliver of Parker Bullen Solicitors replied on behalf of Mr Pelly the owner of Luccombe 

Mill: 

         “Dear Mr Harlow 

          My firm has been instructed by Henry Pelly in relation to the above application, and I have 

received a copy of your letter to my client dated 13 October 2016. Mr Pelly wishes to oppose 

the application and will submit evidence for your consideration in due course. 

         Yours sincerely Jason Oliver” 

 

         Mr Oliver in due course sent through statements from 6 individuals opposing the proposal 

and supporting documents, these will be considered and discussed  at section 13 of this 

report. 
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9.   Main Considerations for the Council 

 

9.1.  The definitive map and statement of public rights of way are conclusive evidence as to the 

particulars contained therein, however this is without prejudice to any question whether the 

public had at that date any right of way other than that right. Wiltshire Council is the 

Surveying Authority for the County of Wiltshire, excluding the Borough of Swindon. The 

Surveying Authority is the body responsible for the preparation and continuous review of the 

definitive map and statement of public rights of way. The Wildlife and Countryside Act 1981 

Section 53(2)(b) applies: 

 

“As regards every definitive map and statement the Surveying Authority shall- 

 

(a) as soon as reasonably practicable after the commencement date, by order make 

such modifications to the map and statement as appear to them to be requisite in 

consequence of the occurrence, before that date, of any of the events specified in 

subsection (3); and 

 

(b) as from that date, keep the map and statement under continuous review and as 

soon as reasonably practicable after the occurrence on or after that date, of any of 

these events, by order make such modifications to the map and statement as 

appear to them to be requisite in consequence of that event.”   

 

9.2. The event referred to in subsection 2 (as above) relevant to this case is: 

 

“(3) (c) the discovery by the authority of evidence which (when considered with all other 

relevant evidence available to them) shows – 

 

(i)  that a right of way which is not shown in the map and statement subsists or is 

reasonably alleged to subsist over land in the area to which the map relates, being a 

right of way such that the land over which the right subsists is a public path, a 

restricted byway or subject to section 54A, a byway open to all traffic.” 

 

9.3. Section 53 (5) of the Act allows any person to apply for a definitive map modification order 

under subsection 2 (above), as follows: 
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“Any person may apply to the authority for an order under subsection (2) which makes 

such modifications as appear to the authority to be requisite in consequence of the 

occurrence of one or more events falling within paragraph (b) or (c) of subsection (3); 

and the provisions of Schedule 14 shall have effect as to the making and determination 

of applications under this subsection.” 

 

9.4.  Schedule 14 of the Wildlife and Countryside Act, states: 

 

“Form of applications 

1. An application shall be made in the prescribed form and shall be accompanied 

by: 

(a) a map drawn to the prescribed scale and showing the way or ways to which 

the application relates; and  

(b) copies of any documentary evidence (including statements of witnesses) 

which the applicant wishes to adduce in support of the application.” 

 

The prescribed scale is included within the “Statutory Instruments 1993 No.12 Rights of 

Way – The Wildlife and Countryside (Definitive Maps and Statements) Regulations 

1993”, which states that “A definitive map shall be on a scale of not less than 1/25,000.” 

2. (1) Subject to sub-paragraph (2), the applicant shall serve a notice stating that the 

 application has been made on every owner and occupier of any land to which the 

 application relates 

 (2) If, after reasonable inquiry has been made, the authority are satisfied that it is not 

 practicable to ascertain the name or address of an owner or occupier of any land to 

 which the application relates, the authority may direct that the notice required to be 

 served on him by sub-paragraph (1) may be served by addressing it to him by the 

 description ‘’owner’ or ‘occupier’ of the land (describing it) and by affixing it to some 

 conspicuous object or objects on the land. 

(3) When the requirements of this paragraph have been complied with, the applicant 

 shall certify that fact to the authority. 

 (4) Every notice or certificate under this paragraph shall be in the prescribed form. 
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9.5.   The application to add a right of way to the definitive map of public rights of way in the parish 

of Bratton was not strictly compliant with section 53 (5) of the Wildlife and Countryside Act 

1981, specifically Schedule 14 (2) of the act as the applicant failed to serve notice on one of 

the landowners over which part of the claimed route leads. Wessex Water did not have a 

form 2 served on them by the applicant; however they have been consulted on the 

application during the consultation period undertaken by the Council. 

9.6.   The failure to comply with the terms of paragraph 2 of Schedule 14 and its effect on an 

application were considered in the Court of Appeal in the case of R (Warden and Fellows of  

Winchester College and Humphrey Feeds Limited v Hampshire County Council & Secretary 

of State for Environment , Food and Rural Affairs (SoSEFRA) [2008] EWCA Civ 431).  

Although the first and principal issue related to public vehicular rights the court considered 

the implications of the failure of the terms of paragraph 2 as a second issue.  Dyson LJ 

considered that the matter rested on the consequences of the defect rather than requiring 

strict compliance. 

“69  It is true that the certificate was not properly issued, but it does not follow that the 

consequent determination was invalid.  In R v Soneji [2005] UKHL [2006] 1 AC 340 at [23], 

having reviewed the authorities on the distinction between mandatory and directory 

requirements, Lord Steyn said “the emphasis ought to be on the consequences of non-

compliance, and posing the question whether Parliament can fairly be taken to have 

intended total invalidity. That is how I would approach what is ultimately a question of 

statutory construction.” 

“70  Adopting that approach, I conclude that Parliament cannot fairly be taken to have 

intended that, if a paragraph 2(2) certificate is wrongly issued, it must follow that a 

determination on which it is based is invalid. The facts of the present case show that the 

better approach is to examine the consequences of the defect in the certificate. If they are 

serious and the defective certificate has caused real prejudice, then it may be that the 

determination of which it is based should be declared to be invalid. But in my judgement, on 

the facts of the case, the judge reached the correct conclusion on this issue and for the right 

reasons.” 

Taking this into consideration Wiltshire Council has continued to process the application and 

made all efforts to ensure all landowners have had a fair opportunity to make any 

representations they wish. 
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 9.7.  Section 31 (as amended) of the Highways Act 1980, refers to the dedication of a way as a 

highway, presumed after public use for 20 years: 

 

“(1)  Where a way over any land, other than a way of such a character that use of it by 

the public could not give rise at common law to any presumption of dedication, has 

been actually enjoyed by the public as of right without interruption for a full period 

of 20 years, the way is to be deemed to have been dedicated as a highway unless 

there is sufficient evidence that there was no intention during that period to 

dedicate it. 

(2)  The period of 20 years referred to in subsection (1) above is to be calculated 

retrospectively from the date when the right of the public to use the way is brought 

into question, whether by a notice such as is mentioned in subsection (3) below or 

otherwise. 

 

(3)  Where the owner of the land over which any such way as aforesaid passes –  

(a) has erected in such a manner as to be visible by persons using the way a 

notice inconsistent with the dedication of the way as a highway; and 

 

(b) has maintained the notice after the 1st January 1934, or any later date on which 

it was erected, the notice, in the absence of proof of a contrary intention, is 

sufficient evidence to negative the intention to dedicate the way as a highway. 

 

(4)  In the case of land in the possession of a tenant for a term of years, or from year to 

year, any person for the time being entitled in reversion to the land shall, 

notwithstanding the existence of the tenancy, have the right to place and maintain 

such a notice as is mentioned in subsection (3) above, so however, that no injury 

is done thereby to the business or occupation of the tenant. 

 

(5)  Where a notice erected as mentioned in subsection (3) above is subsequently torn 

down or defaced, a notice given by the owner of the land to the appropriate council 

that the way is not dedicated as highway is, in the absence of proof to a contrary 

intention, sufficient evidence to negative the intention of the owner of the land to 

dedicate the way as highway. 

(6)  An owner of land may at any time deposit with the appropriate council- 

(a) a map of the land on a scale of not less than 6 inches to 1 mile and 
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(b) a statement indicating what ways (if any) over the land he admits to having 

been dedicated as highways; 

And, in any case in which such a deposit has been made, statutory declarations 

made by that owner or by his successors in title and lodged by him or them with 

the appropriate council at any time – 

(i) within ten years from the date of deposit 

(ii) within ten years from the date on which any previous declaration was last 

lodged under this section, 

to the effect that no additional way (other than any specifically indicated in the 

declaration) over the land delineated on the said map has been dedicated as a 

highway since the date of the deposit, or since the date of the lodgement of such 

previous declaration, as the case may be, are, in the absence of proof of a 

contrary intention, sufficient evidence to negative the intention of the owner or his 

successors in title to dedicate any such additional way as a highway. 

 

(7)  For the purpose of the foregoing provisions of this section, ‘owner’, in relation to 

any land, means a person who is for the time being entitled to dispose of the fee 

simple in the land; and for the purposes of subsections (5) and (6) above ‘the 

appropriate council’ means the council of the county, metropolitan district or 

London Borough in which the way (in the case of subsection (5)) or the land (in the 

case of subsection (6)) is situated or, where the land is situated in the City, the 

Common Council. 

 

(7A) Subsection (7B) applies where the matter bringing the right of the public to use a 

way into question is an application under section 53(5) of the Wildlife and 

Countryside Act 1981 for an Order making modifications so as to show the right on 

the definitive map and statement. 

 

(7B) The date mentioned in subsection (2) is to be treated as being the date on which 

the application is made in accordance with paragraph 1 of Schedule 14 to the 

1981 Act. 
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(8)  Nothing in this section affects any incapacity of a corporation or other body or 

person in possession of land for public and statutory purposes to dedicate a way 

over land as a highway if the existence of a highway would be incompatible with 

those purposes.” 

 

9.8. Section 32 of the Highways Act 1980, states that the authority may consider a range of 

historical documents and their provenance: 

 

“Evidence of dedication of a way as highway 

 

A court or other tribunal, before determining whether a way has or has not been 

dedicated as a highway, or the date on which such dedication, if any, took place, shall 

take into consideration any map, plan or history of the locality or other relevant 

document which is tendered in evidence, and shall give such weight thereto as the court 

or tribunal considers justified by the circumstances, including the antiquity of the 

tendered document, the status of the person by whom and the purpose for which it was 

made or compiled, and the custody in which it has been kept and from which it is 

produced.” 

 

10.     Documentary Evidence 

            

10.1. Ordnance Survey (OS) maps covering the area were viewed at the Swindon and Wiltshire 

History Centre in Chippenham to ascertain if any historical evidence could be found of a 

public right existing over the claimed route. 

        

         OS Map 1887 Scale of 1:2500 
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10.2. OS Map 1900 Scale of 1:2500 

 

 

 

 

 

 

 

 

 

 

10.3. OS Map 1924 Scale of 1:2500 

                                                                             

 

Page 53Page 53



22 
DECISION REPORT 

WILDLIFE AND COUNTRYSIDE ACT 1981 – SECTION 53 

APPLICATION TO ADD A FOOTPATH TO THE DEFINITIVE MAP AND STATEMENT OF PUBLIC RIGHTS OF WAY – IMBER ROAD BRATTON 

 

10.4 OS Map 1958 Scale of 1:25000 

        

 

 

 

 

 

 

 

 

10.5.In the maps above it can be seen that no recorded footpath or any other path was recorded  

on any of the OS maps dating back to 1887.  It should be noted from 1888, OS maps carried a 

disclaimer that the representation of a track or way on the map was not evidence of a public 

right of way.   

10.6.The preliminary step to creating the definitive map of public rights of way as a result of the  

NPACA 1949 was for each parish to submit a map to the county council marking the public 

rights of way which they believed existed in their parish. 

10.7.The parish claim map and statements, submitted by Bratton Parish Council do not record the 

claimed path as a public right of way.  
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10.8. The 1953 Warminster and Westbury District Council Definitive Map does not record the route 

as a public right of way.                                 

 

10.9.In summary, no evidence has been found that the claimed route has been recorded as a 

public footpath or a path of any kind in the various documents examined. 

11.    Twenty Year Use 

11.1.  Section 31 of The Highways Act 1980 states: ( see paragraph 9.7 of this report for section  

31 in full) 

“(1)  Where a way over any land, other than a way of such a character that use of it by 

the public could not give rise at common law to any presumption of dedication, has 

been actually enjoyed by the public as of right without interruption for a full period 

of 20 years, the way is to be deemed to have been dedicated as a highway unless 

there is sufficient evidence that there was no intention during that period to 

dedicate it. 

 

11.2. The period of 20 years is taken as 20 years counted back from the date that the way was first 

called into question. In this case it is deemed the way was brought into question when the 

previous landowner of Luccombe Mill submitted a deposit and declaration with the council 
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under section 31(6) of the Highways Act 1980 in January 2016 declaring there was no 

intention to dedicate any public rights over that land. The definitive map modification 

application was submitted on 3rd October 2016. Therefore the relevant 20 year period is 

1996-2016. 

12.    User Evidence Forms 

         As part of the application, a total of 81 witness forms were submitted as evidence. The use of 

the way claimed by these 81 users covers the period 1939-2016.  

12.1. When considering the relevant 20 year period of 1996-2016 in this case, of the 81 users, 36 

claim to have used the route for the whole 20 year period of 1996-2016 on a regular basis. A 

further 28 users have claimed 10+ years of use between 1996-2016 and 11 have claimed 

less than 10 years use in the 20 year period considered. This takes the total number of 

individual users in the 20 year period to 75. The other 6 completed user forms either did not 

fill out the question fully or their use was before 1996. 

12.2. Below is a chart showing the number of individual users who claimed use in each year from 

1939-2016. 

                                               Chart showing usage of way 

 

For the relevant 20 year period it can be seen that over 50 individual users are using the 

path each year, with some significant use claimed from the 1970s onwards.  
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12.3. It should be noted that not all user forms claimed the entire route. There appeared to be 

some confusion as to which parts of the route should be claimed which arose from the fact 

that only the land through Luccombe Mill was blocked off to the public, the land owned by 

Wessex Water has not been blocked to date. The whole route is subject to this application 

including the land owned by Wessex Water. Upon analysing the submitted maps I have 

concluded that 49 of the 81 forms are claiming the whole route and 23 solely claiming the 

route through the grounds of Luccombe Mill and a further 9 are unclear. Some of the maps 

drawn by the users are of varying standard and at times do not match the route on the 

ground. I am confident having walked the route that the majority if not all users have used 

the same route, the topography of the valley and clear defined track the path follows only 

allows a recreational walker to have used one route. A large proportion of the maps are of 

sufficient quality to reassure me and the written descriptions of the route that all users are 

claiming the same route in whole or part. 

12.4. All users have claimed to have accessed the path in part or whole by using the same 

structures. Taking the path from its more northerly junction with Imber Road users claim to 

have used a stile to access the path into the grounds of Luccombe Mill (now blocked), 

following the path in an easterly direction until reaching a watercourse over which was a 

bridge which was traversed onto the raised walkway through the old watercress beds. This 

bridge was not in situ upon my visit on 11th October 2016 and appears to have been 

removed. A number of users have provided photos of this bridge in use. If the application to 

add a footpath is successful a means to cross the watercourse will be installed, although this 

is not a point which can be considered when deciding this application. Once on the raised 

walkway the path then exits the land of Luccombe Mill and into Wessex Water land via a stile 

(now blocked). The path then follows a well defined track up the valley and back onto Imber 

Road via a 3rd stile (which is still available for use). 

12.5. There is no statutory minimum level of users required for the presumption of dedication. The 

quality of the evidence i.e its honesty, accuracy, credibility, and consistency are of much 

greater importance than the number of users. 

   In R (Lewis) v Redcar and Cleveland Borough Council UKSK 11 (03 March 2010), a Town 

and Village Green registration case, Lord Walker refers to Mr Laurence QC, who: 

 

“…relied on a general proposition that if the public (or a section of the public) is to acquire a 

right by prescription, they must by their conduct bring home to the landowner that a right is 

being asserted against him…” 
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Lord Walker goes on to quote Lindley L J in the case of Hollins v Verney [1884] giving the 

judgement of the Court of Appeal: 

 

“…no actual user can be sufficient to satisfy the statute, unless during the whole of the 

statutory term…the user is enough at any rate to carry to the mind of a reasonable person 

who is in possession of the servient tenement the fact that a continuous right to enjoyment is 

being asserted, and ought to be resisted if such right is not recognised and if resistance to it 

is intended.” 

 

12.6.  What must be considered is the level of user, i.e. 81 witnesses whose claimed use is on the 

whole consistent. The 20 year period which must be considered, 1996-2016, as stated 

previously has 75 individual users claiming use at some point during that period with 71 

users claiming to have used the route in 2015. The use of the path can be seen to be 

increasing in recent years (see chart at 13.2). It should be noted the population of Bratton 

has increased significantly in recent years, with a recorded population of 759 in 1971 and 

1,248 in 2011.  We must consider whether or not this claimed use is sufficient to make the 

landowners aware that a public right was being asserted against them? The high level of 

claimed use and clear public feeling and knowledge of this route would indicate the owners 

of the land would have been aware of the path being used and this is supported in a number 

of witness forms who claim the Seymours ( who owned Luccombe Mill from 1935-2016) 

were aware of the use of the path. 

 

12.7. The 81 people who filled out witness forms had an opportunity to give extra comments or 

observations at the end of the form.  A number of people took the opportunity to fill out this 

section. Some of the comments were as follows; 

“The watercress beds were a thriving village enterprise” “West Wilts health group used the  

path for last 10 years” “the route is included on a dog walking website” “2014 foraging 

workshop held on the route” “pre school gruffalo hunt on the path” “picked watercress when I 

was 14 for 3 pence a bunch” “guides and rainbows used the path” “British ornithological 

winter and summer atlas survey in 1982/82 and 2007-2011 carried out on path, also bird 

ringing from 1982-1988” “walk was on village facebook page” 

Many other people commented on the fond memories they have of using the path as 

children and as adults using the path on family walks and as access to nature. It is clear this 
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route is important to the local community from the volume of responses in a relatively small 

village. 

13.    Objections 

13.1. As part of the consultation process the landowners were consulted. The two owners affected 

are Mr Henry Pelly of Luccombe Mill and Wessex Water.   

13.2. No response to the initial consultation letter sent on the 13th October 2016 was received from 

Wessex Water. A further email was sent to Wessex Water on the 23rd November asking for 

their comments and views on this application. No response was received. A phone call was 

then made in an attempt to find a contact to consult on this issue, the estates department of 

Wessex Water gave the contact name of Daniel Baker as the relevant person. An email was 

sent to Daniel Baker on the 25th November asking for his views or comments. No response 

was received. In December a phone call was made and contact made with Mr Baker who 

stated he was aware of the application and Wessex Water wished to remain neutral in the 

case not making an objection or any comments of support. This has not been confirmed in 

writing. 

13.3. As discussed at 8.4 of this report Mr Pelly’s solicitors, Mr Jason Oliver of Parker Bullen 

Solicitors, responded on his behalf to the consultation letter , submitting statements from 6 

individuals (see appendix A) and two letters of supporting evidence ( see appendix B) in 

support of their objection to this application. 

13.4. The 6 statements are from four members of the Seymour family , Julian, Francis, James and 

Sarah Seymour who resided in Luccombe Mill at various times until it was sold to the current 

owner Mr Pelly in 2016. The other two statements are from Mr Tim Goode who has been 

gardener at Luccombe Mill since February 2010 and Gladys Drewett who was a parish 

councillor in Bratton for 25 years until 2015.  

14.    Signs and Notices 

14.1. The statements from the Seymour family cover largely the same points. All four statements 

state that at various times signs were erected stating the path was private but that these 

signs were quickly taken down or removed. These claims are also repeated in Ms Drewett’s 

statement and Mr Goode’s statement who states in reference to Mrs Seymour “On her 

instructions I put up several signs informing people that the land was private and that the 

path was not a public right of way”. These 6 statements are at odds with the user evidence 

forms submitted by the public. In the forms filled out by the 81 witnesses question 9 on the 
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form asks “ Have you ever seen any signs or notices suggesting whether or not the 

application route is a public right of way? ( for example “Private”, “Keep Out”, No right of Way 

“Trespassers will be prosecuted”)” in response to this question many people stated yes since 

the new owners have moved in or in recent months. The only response of the 81 that stated 

they did see a sign of this nature before the new owners moved in answered the question “ I 

believe there may have been a notice on the middle stile stating permissive route” this user 

claimed to have used the path between 2013 and 2016.  

In summary there are 6 statements stating signs were erected on the path stating the way 

was private and not a right of way and 1 stating there may have been a permissive sign on 

the middle stile. There are 80 statements which declared they did not see any sign declaring 

the path was private.  

14.2. The intention or lack of intention to dedicate a path a public right of way is addressed in 

section 31 of the Highways Act specifically addressing erecting notices or signs in the 

following sections 

(2)  The period of 20 years referred to in subsection (1) above is to be calculated 

retrospectively from the date when the right of the public to use the way is brought 

into question, whether by a notice such as is mentioned in subsection (3) below or 

otherwise. 

 

(3)  Where the owner of the land over which any such way as aforesaid passes –  

(a) has erected in such a manner as to be visible by persons using the way a 

notice inconsistent with the dedication of the way as a highway; and 

 

(b) has maintained the notice after the 1st January 1934, or any later date on which 

it was erected, the notice, in the absence of proof of a contrary intention, is 

sufficient evidence to negative the intention to dedicate the way as a highway. 

 

(4)  In the case of land in the possession of a tenant for a term of years, or from year to 

year, any person for the time being entitled in reversion to the land shall, 

notwithstanding the existence of the tenancy, have the right to place and maintain 

such a notice as is mentioned in subsection (3) above, so however, that no injury 

is done thereby to the business or occupation of the tenant. 
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(5)  Where a notice erected as mentioned in subsection (3) above is subsequently torn 

down or defaced, a notice given by the owner of the land to the appropriate council 

that the way is not dedicated as highway is, in the absence of proof to a contrary 

intention, sufficient evidence to negative the intention of the owner of the land to 

dedicate the way as highway. 

 

14.3.As can be seen it is the landowner’s responsibility to maintain any such notice and where it  

is torn down to give notice to the appropriate council that the way is not dedicated as 

highway. Wiltshire council have no record of any such notice or that any such notices were 

torn down. I did request any photographic evidence that Mr Oliver may be able to receive 

from the Seymours or others showing that the notices that they claim to have been in place 

were in place, Mr Pelly replied himself stating that unfortunately the Seymours or Mr Goode 

did not think to take any photos. We do not have the exact wording of the signs that are 

claimed were displayed. 

 

15.    As of right 

 

15.1. Section 31(1) of the 1980 Highways Act requires that the use by the public must have been 

as of right without interruption for a full period of 20 years. 

     The term ‘as of right’ is considered to mean without force (nec vi), without secrecy (nec    

clam) and without permission (nec precario). 

     Without Force       

15.2. None of the 81 users has declared in their form they used any force to access the path and 

that they have accessed the path by the stiles and bridge already in place. Julian Seymour 

and Francis Seymour both state “A fence that was erected to block the path was removed”. 

This statement is not given a date as to when this fence was erected or subsequently 

removed. Gladys Drewett also states in relation to Mrs Seymour “ I recall that she replaced a 

metal fence with a boarded wooden one in an attempt to block access. This was 

unsuccessful as somebody used pieces of timber to make a stile to enable people intent on 

using the path to climb over the fence”. The statements of the objectors do not agree with 

the statements of the users in this case.  
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         Without Secrecy 

15.3. There is coherence from all parties that the use of the path was without secrecy, the 

Seymours were aware of the use of the path as stated in many user forms and by the 

statements written in objection to the application including the Seymours themselves. 

 

         Without Permission 

15.4. The question of permission is contentious in this case. A main point of Mr Pelly’s objection as 

stated in the witness statements submitted by Mr Oliver accredited to members of the 

Seymour family and others is that use of the path was by permission of Mr and Mrs Seymour 

throughout the time they owned the land at Luccombe Mill. Paragraph 14 of the statements 

of both Julian Seymour and Francis Seymour state “ I find it slightly galling that the 

applicants seek to interpret my father’s community spirit and his generous easy going nature 

approach to use of the path by others as an indication that he intended to dedicate the path 

as a public right of way. This was never his intention for the reasons stated above there is no 

basis for presumed dedication when the use was with his permission.” James Seymour and 

Sarah Seymour stated in paragraph 3 of their statements “ It was never his intention that the 

path be a public footpath”. Tim Goode and Gladys Drewett both state in paragraph 5 of their 

statements “ I do not consider that the Seymours’ generosity in allowing people to use the 

path should be interpreted as implying that they intended to dedicate the path as a public 

right of way.”  

 

15.5  Of the 81 witness forms submitted 10 people did say they had permission from the 

landowner to use the path and 9 people stated they were aware permission was given by the 

Seymours to use the path or the Seymours saw them using the path so this implied 

permission. 62 stated clearly they had no permission to use the path and the 9 people who 

stated they were aware of permission or permission was implied can be deemed to have 

used the path as of right as they were not expressly given permission directly to use the 

path.  

 

15.6  Use of the path without permission as required under section 31(1) of the Highways Act is in 

this case challenged by the landowners’ submissions. Wiltshire Council must consider the 6 

statements and 10 user witness forms stating the use of the path was with permission and 

weigh this against the 71 user statements declaring they did not have permission to use the 

path.        
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16.    Landowner’s intention 

 

16.1. Under Section 31 of the Highways Act 1980, there is a presumption of dedication after 

uninterrupted public use of a route for a period of 20 years or more in a manner that is “as of 

right”, unless during that period, there can be demonstrated there was no intention on the 

landowner’s part to dedicate the land as a highway during that period. Intention to dedicate 

was discussed in the Godmanchester case, R ( on the application of Godmanchester Town 

Council (Apellants) v. Secretary of State for the Environment , Food and Rural Affairs ( 

Respondent) and one other action R (on the application of Drain) ( Appellant) v. Secretary of 

State for the Environment, Food and Rural Affairs ( Respondent) and other action  [2007] 

UKHL 28, which is considered the leading authority in this matter. In his leading judgement 

Lord Hoffman approved the words of Denning LJ in the Fairey case, 1956: seen at 

paragraph 20 of the Godmanchester case: 

 

         “…in order for there to be “sufficient evidence there was no intention” to dedicate the way, 

there must be evidence of some overt acts on the part of the landowner such as to show the 

public at large – the public who use the path…that he had no intention to dedicate. He must 

in Lord Blackburn’s words, take steps to disabuse these persons of any belief that there was 

a public right…” 

 

16.2. In the same case, Lord Neuberger of Abbotsbury went further on this point in paragraph 83 

of the case: 

      

         “…the cogent and clear analysis of Denning LJ in Fairey v Southampton County Council 

[1956] 2 QB at 458, quoted by Lord Hoffman, clearly indicated that the intention referred to in 

the proviso to section1(1) of the 1923 Act was intended to be a communicated intention. 

That analysis was accepted and recorded in textbooks and it was followed and applied in 

cases identified by Lord Hoffman by High Court Judges and by the Court of Appeal for the 

subsequent forty years. Further, it appears to have been an analysis which was acceptable 

to the legislature, given that section (1) of the 1932 Act was re-enacted in section 34(1) of 

the Highways Act 1959 and again in section 31(1) of the 1980 Act.” 

 

         Lord Hoffman went on the say at paragraph 32: 

“I think that upon the true construction of section 31(1), “intention” means what the relevant 

audience, namely the users of the way would reasonably have understood the owner’s 

intention to be. The test is…objective: not what the owner subjectively intended not what 
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particular users of the way subjectively assumed, but whether a reasonable user would have 

understood that the owner was intending, as Lord Blackburn put it in Mann v Brodie (1885), 

to “disabuse” [him] of the notion that the way was a public highway.” 

 

16.3. On 22nd January 2016 Francis Seymour made a deposit under s.31(6) Highways Act 1980 

declaring no public footpaths had been dedicated over the land owned by Mary Seymour ( 

his mother) at that time. A duly made deposit under s.31(6) HA80 is, in the absence of proof 

of a contrary intention, sufficient evidence to negative the intention of the owner or his 

successors in title to dedicate any such additional way as a highway.  

16.4.  It is noted that as part of the correspondence in relation to making the s.31(6) deposit the 

solicitor acting on behalf of Francis and Mary Seymour, Venetia Taylor, stated “The plan 

attached to the statement shows all the land owned owned by Mrs Seymour edged in red. 

The area of particular concern is the western part of the property adjacent to the stream, 

where private footpaths converge around the mouth of the stream. I attach to this letter a 

hand-drawn sketch provided by Mr Seymour, showing the rough location of the private 

footpath he is concerned about.” It appears Ms Taylor was mistaken when stating the 

‘western part of the property’ as the path marked by Mrs Seymour is at the eastern end of 

the property and matches the claimed route of this application.  A copy of the map is 

provided below. 
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         It is evident that by including this additional information Mrs Seymour had some concerns 

over the status of this path when selling the property and made the s.31(6) deposit and 

declaration to protect against any claims to record this route as public right of way.  

16.5. The deposit and declaration made on this land only protects its status from the date of the 

deposit, in this case 22nd January 2016 and as such does not demonstrate the landowners 

lack of intention to dedicate this route before 22nd January 2016. The 20 year period of use 

claimed by users from 1996-2016 is not affected by the deposit. 

16.6.  As part of their objections to the application the Seymours provided letters dated 1961 and 

1971 which were correspondence between the then West Wilts Water Board and Lady Violet 

Seymour. Both of these letters are submitted as evidence which demonstrates Lady Violet 

Seymour had an agreement with the Water Board they may use the path but this was by 

permission and the path was not a public right of way. 

16.7. The letter dated 25th April 1961 from West Wilts Water Board to Lady Seymour states 

“Thank you for your letter concerning my staff using the footpath to the springs at Luccombe. 

The board appreciate the fact that both you and your tenant permitted our staff to use this 

footpath, but we quite understand that it is not a right of way. Yours truly J.A.Young Engineer 

and Manager”. 

16.8.   The letter dated 12th January 1971 from West Wilts Water Board to Lady Seymour states “ I 

understand that you have complained to the control centre concerning damage to trees, etc. 

on the route of the Board’s unofficial right of way, which you kindly allow us to use to obtain 

access on foot to Luccombe Pumping Station. I have made enquiries and I find that in fact 

this route was trimmed by members of our maintenance staff from the Board’s Southern 

Area, who were not aware that this was an unofficial right of way. I apologise for this 

oversight , which was quite unintentional. The trimmings are being removed from the site 

today and I will make certain there is no recurrence of this matter. The board are 

appreciative of your allowing them to use this right of way and I am sorry that this action has 

happened in error. Yours Sincerely J.A.Young Engineer and manager.” 

16.9. These letters clearly show that Lady Seymour communicated to the West Wilts Water Board 

they may use the path ( although we do not know the exact path they are referring to, we are 

assuming it is the path in question) but it was with permission and there was no intention to 

dedicate it as a public right of way. What these letters do not demonstrate is the lack of 

intention to dedicate the path as public right of way to any more of a wider audience than the 

recipients of the letters. Any member of the public or anybody outside of the West Wilts 
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Water Board using the path would not be aware of these letters and as such they did not 

demonstrate the owners’ lack of intention to dedicate or give permission to anyone other 

than the Water Board. 

17.    Width and Route 

17.1. The route claimed by the users has been discussed previously in this report and the 

confusion as to which parts of the route were being or needed to be claimed. I believe all 

users are claiming the same route as described earlier in the report at 13.6. via the 3 stiles 

on the route and the now removed bridge.  

17.2. The width of the path claimed varies. The widths claimed in the user evidence forms vary 

from statements such as “ 2-3ft” “2-5ft” “ “1 metre”, “1.5-2m” , “ wide enough for 2 people to 

walk side by side”. The path follows a well defined route approximately 2m wide from the 

beginning of the path through the ground of Luccombe Mill and narrows when reaching the 

defined walkway over the watercress beds area. When exiting onto land owned by Wessex 

Water the path again becomes slightly wider again. An approximate width of 2m would be 

reasonable to assume.  

 

18.    Common Law Dedication 

 

18.1. Section 5 of the Planning Inspectorates Definitive Map Orders: Consistency Guidelines 

suggest that even where a claim meets the tests under Section 31 of the Highways Act 1980 

for dedication under statute law, there should be consideration of the matter at common law. 

 

 Dedication at common law may be considered where a way has been used by the public for 

less than 20 years. Where the origin of a highway is not known, its status at common law 

depends on the inference that the way was in fact dedicated at some point in the past.  

 

 A highway can be created at common law by a landowner dedicating the land to the public 

for use as a highway, either expressly, or in the absence of evidence of actual express 

dedication by landowners, through implied dedication, for example making no objection to 

overt public use of the way. It also relies upon the public showing their acceptance of the 

route by using the way. Whilst the principles of dedication and acceptance remain the same 

in both statute and common law, there is a significant difference in the burden of proof, i.e. at 

common law the burden of proving the owners intentions remains with the applicant. Whilst it 

is acknowledged that dedication of the route as a public highway may have taken place at 
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common law at some time in the past, it is recognised that in practice evidence of such 

dedication is difficult to obtain and it is then more usual to apply Section 31 of the Highways 

Act 1980.  

 

18.2. Relatively few highways can be shown to have been expressly dedicated. In this case the 

act of installing stiles on the route and making it available from a public highway, i.e. Imber 

Road, could be seen as an act of dedication. However it could be argued that these stiles 

were put in for the purpose of the Water Board accessing the path and the stiles were for 

their use and not dedicating the way to the public. There is a case for dedication at common 

law which could be explored further but it will not be relied upon for the decision of this 

application at this time. 

 

 

19.   Conclusion 

 

  19.1. This application to add a footpath to the definitive map and statement at Imber Road, Bratton 

has attracted a lot of local interest and national interest, with closure of the used route 

featuring in a number of different newspapers. 81 users submitted evidence via user forms 

claiming to have used the path, others have emailed in support of the application. The 

landowner Mr Pelly having bought Luccombe Mill from the Seymour family in 2016 closed 

the used path in the knowledge it was not a recorded public right of way on the definitive 

map, thus prompting the local population to submit an application to Wiltshire Council to 

record the path as a public footpath.  

 

    19.2.The main weight of evidence in support of the application comes in the form of the 81 user 

forms. Having examined these forms there is a clear and consistent use of the way claimed 

dating back many decades and a large amount of use claimed in the 20 year period 

considered under section 31 of the Highways Act. This use would have made it clear to the 

owners at the time the path was being used by the public in large numbers and a right was 

being asserted on their land. As it is clear the way has been used for the relevant 20 year 

period the main themes to examine and which were contested in the evidence was whether 

the use was ‘ as of right’ and mainly in the themes of signs erected on the path which would 

have proved he landowners non-intention to dedicate the way as public and whether the use 

of the path was with permission or not. The landowners at the time , the Seymour family, 

have submitted evidence to say this use was by permission and they erected notices 

informing the users this was a private path and not a public right of way. This in large is 
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denied by the users of the path. In numeric terms 7 people have indicated there were or may 

have been signs erected stating the way was private, in contrast there are 80 users stating 

they saw no signs at any time saying the way was private. I have asked for any physical 

evidence to support the claim signs were erected, none was available. If the way was used ‘ 

as of right’ the path must be used without permission. All objectors to this application state 

use was by permission and also some users have stated they did have permission to use the 

path. Again in numeric terms 16 people have stated use was by permission while 71 have 

they did not have permission. It is accepted that some users stated they did and some stated 

they did not have permission but it is clear that the landowners’ intention to grant permission 

was not brought to the relevant audience. 

 

 19.3.   Having considered all this evidence officers conclude that it can be reasonably alleged that a 

right for the public on foot subsists over the land in question and that there is no 

incontrovertible evidence that such a right does not exist.    

 

20.    Overview and Scrutiny Engagement 

Not required. 

 

21.    Safeguarding Considerations 

Considerations relating to the safeguarding of anyone affected by the making and 

confirmation of an order under Section 53(2) of the Wildlife and Countryside Act 1981, are 

not considerations permitted within the Act. Any such order must be made and confirmed 

based on the relevant evidence alone. 

  

22.    Public Health Implications 

          Considerations relating to the public health implications of the making and confirmation of an 

order under Section 53(2) of the Wildlife and Countryside Act 1981, are not considerations 

permitted within the Act. Any such order must be made and confirmed based on the relevant 

evidence alone. 

 

23.    Environmental Impact of the Proposal 
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Considerations relating to the environmental impact of the making and confirmation of an 

order under Section 53(2) of the Wildlife and Countryside Act 1981, are not considerations 

permitted within the Act. Any such order must be made and confirmed based on the relevant 

evidence alone. 

 

 

24.    Equalities Impact of the Proposal 

Considerations relating to the equalities impact of the making and confirmation of an order 

under Section 53(2) of the Wildlife and Countryside Act 1981, are not considerations 

permitted within the Act. Any such order must be made and confirmed based on the relevant 

evidence alone. 

25.    Risk Assessment 

Considerations relating to the health and safety implications of the making and confirmation 

of an order under Section 53(2) of the Wildlife and Countryside Act 1981, are not 

considerations permitted within the Act. Any such order must be made and confirmed based 

on the relevant evidence alone. 

26.    Financial Implications 

26.1. The determination of definitive map modification order applications and modifying the 

definitive map and statement of public rights of way accordingly, is a statutory duty for the 

Council, therefore the costs of processing such orders are borne by the Council. There is no 

mechanism by which the Council can re-charge these costs to the applicant. 

 

26.2. Where no definitive map modification order is made, the costs to the Council in processing 

the definitive map modification order application are minimal. 

 

26.3. Where a definitive map modification order is made and objections received which are not 

withdrawn, the order falls to be determined by the Secretary of State for Environment, Food 

and Rural Affairs (SoSEFRA). An Independent Inspector appointed on behalf of the 

SoSEFRA will determine the order by written representations, local hearing or local public 

inquiry, which have a financial implication for the Council. If the case is determined by written 

representations the financial implication for the Council is negligible, however where a local 

hearing is held, the costs to the Council are estimated at £200 - £500 and a public inquiry 
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could cost between £1500 - £3000, if Wiltshire Council supports the order (where legal 

representation is required by the Council) and around £200-£500 if it does not support the 

order (i.e. where no legal representation is required by the Council as the case is presented 

by the applicant). Any decision taken by SoSEFRA is liable to challenge in the High Court, 

the council would bear no financial burden at this stage as the decision has been made by 

the SoSEFRA. 

 

27.     Legal Considerations 

           Where the Surveying Authority determines to refuse to make an order, the applicant may 

lodge an appeal with the SoSEFRA, who will consider the evidence and may direct the 

Council to make an order.  

 

  If an order is made and objections are received, the procedure is as detailed above in 

paragraph 25.3. 

 

28.    Options Considered 

         To: 

(i)  Refuse to make a definitive map modification order, under Section 53 of the 

Wildlife and Countryside Act 1981, where it is considered that there is insufficient 

evidence that a right of way for the public on foot subsists of is reasonably 

alleged to subsist, on the balance of probabilities, or 

 

(ii)  Where there is sufficient evidence that a right for the public on foot subsists or is 

reasonably alleged to subsist, on the balance of probabilities, the only option 

available to the authority is to make a definitive map modification order to add a 

footpath to the definitive map and statement of public rights of way, under 

Section 53 of the Wildlife and Countryside Act 1981. 

 

28.1. Section 53(3)(b) requires that on the balance of probability a presumption is raised that the 

 public have enjoyed a public right of way over the land for a set period of time. 

Section 53(3)(c)(i) of the Wildlife and Countryside Act 1981 provides that an order should be 

made if the Authority discovers evidence, which, when considered with all other relevant 

evidence available to them, shows that, on the balance of probabilities, a right of way 

subsists or is reasonably alleged to subsist over land in the area to which the map relates. 
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This section allows for the consideration of common law and the inclusion of historical 

evidence and is the more commonly used section. 

28.2   In considering the evidence under  section 53(3)(c)(i) there are two tests which need to   be 

applied, as set out in the case of R v Secretary of State ex parte Mrs J Norton and Mr R 

Bagshaw(1994) 68P & CR 402 (Bagshaw): 

Test A: Does a right of way subsist on the balance of probabilities? This requires the       

authority to be satisfied that there is clear evidence in favour of public rights and no credible 

evidence to the contrary. 

Test B: Is it reasonable to allege that on the balance of probabilities a right of way subsists? 

If the evidence in support of the claimed paths is finely balanced but there is no 

incontrovertible evidence that a right of way cannot be reasonably alleged to subsist, then 

the authority should find that a public right of way has been reasonably alleged. 

         To confirm the Order, a stronger test needs to be applied; that is, essentially that   contained 

within Test A. In Todd and Bradley v SoSEFRA [2004] EWHC 1450 (Admin). Evans-Lombe J 

found that the appropriate test for confirmation is the normal civil burden of proof that such a 

way subsists on the balance of probabilities. 

 Test B is the weaker test and only requires that on the balance of probabilities it is 

reasonably alleged that public rights subsist. This allegation may only be defeated at the 

order making stage by incontrovertible evidence. 

 

29.    Reasons for Proposal 

 

         It is considered that there is sufficient evidence to meet test B as described in the above 

paragraph 28.2 that a public right on foot exists over the land in the parish of Bratton on 

Imber Road subject of this application. The user evidence supplied demonstrates 20 years of 

uninterrupted use of the route in the relevant period. The issues of permission and signage 

are disputed by the previous owners of the land , with the weight of evidence in favour of the 

users on these subjects the council can only conclude it can be reasonably alleged that 

rights exist over this land, if the landowner objects to this decision using the evidence 

already considered or any other reasons this case would then have to be brought to a public 

inquiry where an inspector would have the opportunity to cross examine the evidence 

submitted by all parties. At this stage officers believe test B has been met as there is no 

incontrovertible evidence.  
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30.    Recommendation  

 

         That Wiltshire Council makes a definitive map modification order to record a public footpath 

over the land at Imber Road in the parish of Bratton subject to this application. 

 

 

Craig Harlow 

     Rights of Way Officer 

     24 May 2017 
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